[bookmark: _GoBack]Annex 6: Agreement between the Czech Republic and the European Commission on the "Conditions of acceptability of water sector projects for the Operational Programme Environment in the programming period 2014–2020" in the Czech Republic 
In order to ensure continuity in implementation of projects in the Czech water sector (drinking and waste water) relating to the operation of water infrastructure by private operating companies, European Commission and the Czech Republic agreed on conditions contained in the document entitled: Conditions of Acceptability of the Water Sector Projects submitted to the EC on 06/08/2007 under Ref. 55893/ENV/07, 2203/300/07 (hereinafter "the Agreement") to be used in the programing period 2014–2020.
The Agreement concerns the cases where the owners of water infrastructure (municipalities or groups of municipalities) contractually transferred or will transfer the operation of the infrastructure to economic operators. The Agreement is divided into four (4) main chapters:
a) Existing operational contracts;
b) New operational contracts;
c) Criteria for assessing the necessity of a tender procedure for operating infrastructure co-financed from the EU funds and
d) Quality of water services, tools supporting effectiveness.
The attention of the Czech's authorities is drawn to the fact that the comments set out below are limited to specific points of particular interest for the negotiations of the Czech operational programmes for 2014-2020. They are without prejudice to the obligation to comply in any event with Community law, including public procurement, competition and State aid rules, or to conclusions which may be reached in further discussions on other matters raised in the Agreement. They do not constitute a full and definitive agreement from the Commission on all the contents of the Agreement.
Czech authorities acknowledge the need to adjust the operational contracts above mentioned to achieve a better balance between the interests of the public and consumers and the private interests, as well as the long term sustainability of investments in water infrastructure. It is only on this basis that funding from the 2014-2020 ERDF/Cohesion Funds will be possible.
The operation of the Cohesion Fund and of the other Structural Funds is regulated by the principles and rules of the EC Treaty, in particular Article 274, according to which "the Commission shall implement the budget , …, on its own responsibility…, having regard to the principles of sound financial management. Member States shall cooperate with the Commission to ensure that the appropriations are used in accordance with the principles of sound financial management".
Article 27 of the Financial Regulation (EC, Euratom) No. 1605/2002 defines this principle as the obligation for the Commission to manage EC funds according to the principles of economy, efficiency and effectiveness. The principle of efficiency is concerned "with the best relationship between resources employed and the results achieved", and the principle of effectiveness "with attaining the specific objectives set and achieving the intended results".
Regulation (EU) no 1303/2013[footnoteRef:1] also refers to these principles when it states that "the effectiveness, fairness and sustainable impact of the intervention of the Funds" have to be ensured. [1:  Regulation (EU) No. 1303/2013 of the European Parliament and of the Council of the 17 December 2013 laying down common provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the European Maritime and Fisheries Fund and laying down general provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and repealing Council Regulation (EC) No 1083/2006] 

The specific regulations for each of the Funds note that the ERDF (art. 2 of Regulation (EC) No 1301/2013[footnoteRef:2]) and the Cohesion Fund (art. 1 of Regulation (EC) No 1300/2013[footnoteRef:3]) were established for the purpose of strengthening the economic and social cohesion, reason why the Commission and the Member States have to ensure value for money and socio-economic benefits in keeping with the resources deployed from these Funds. [2:  Regulation (EU) No 1301/2013 of the European Parliament and of the Council of 17 December 2013 on the European Regional Development Fund and on specific provisions concerning the Investment for growth and jobs goal and repealing Regulation (EC) No 1080/2006]  [3:  Regulation (EU) No 1300/2013 of the European Parliament and of the Council of 17 December 2013 on the Cohesion Fund and repealing Council Regulation (EC) No 1084/2006] 

 New Operational Contracts (Part B of the Agreement)
For the purpose of this paragraph, "new operational contracts" mean those to be concluded after the decision approving the operational programme 'Environment' 2014-2020.
So, for the new operational contracts that are yet to be concluded with economic operators, the Czech authorities acknowledge the need to comply with all applicable EU legislation including the general rules and principles of the EC Treaty and the relevant public procurement rules.
The Commission's services also take note of the fact that ERDF/Cohesion Funds contributions to water infrastructure during the 2014-2020 programming period would be acceptable, provided that the conditions for the new operating contracts contained in the Agreement, as outlined below are fulfilled:
Duration
In the absence of any financial participation by the economic operator in the cost of construction, rehabilitation and/or extension of the water infrastructures, funding from the ERDF and Cohesion Fund will be granted under the condition that the duration of the operational contracts will be maximum ten (10) years, and shall in any event be objectively justified.
In cases of substantial private investment in the construction, rehabilitation and/or extension of the water infrastructures, or where an obligation or incentive is imposed on the water operator to improve the efficiency of the water network which can take considerable time to implement cost-effectively, the duration of the operational contracts may be longer under the following criterion: the contract respects the principle of proportionality in a way that competition is not limited beyond what is required to ensure that the investment is paid off and there is a reasonable return on the invested capital.
Tariffs setting
For all new operational contracts, the tariffs (water and sewage charges) proposed by the bidders for the operational contracts (concessions) will be a principal awarding criterion for the choice of the operator.
Performance criteria, Monitoring and Sanctions
The operational contracts shall have appropriate performance criteria and monitoring and sanction provisions, as outlined in part D of the Agreement, Quality of water services, tools supporting effectiveness.
Commission services support the intention of the Czech authorities to use a model operational contract and a catalogue of the relevant performance criteria to guarantee that best international practices apply to the new operational contracts.
Compliance with the EU Environmental Legislation
New operational contracts should comply with the EU legislation and in particular with the EU Directives, 98/83/EC (drinking water) and 91/271/EC (urban waste water).
Existing Operational Contracts (Part A of the Proposal)
2.1 For the purpose of this paragraph, "existing operational contracts" mean those tendered and negotiated prior to the accession of the Czech Republic to the European Union, and those concluded prior to the decision approving the operational programme 'Environment' 2014-2020 provided that the EC Treaty, EU rules and national rules have been respected.
The Commission services note that there are several different models of exploitation of the water infrastructures in the Czech Republic. These are based on the different types of arrangements between the owner(s) and/or operator(s) of the infrastructure.
Commission services understand that several projects that may potentially receive financing from the Cohesion Fund and/or the ERDF are currently not operated by any operator; several are operated by the municipalities themselves; in several cases the operational companies are wholly owned by the municipalities themselves; and in a number of projects, the owner and the operator is one and the same undertaking (“mixed” model).
Finally, several projects belong to the category of "separate model" contracts with a dominant influence of the public sector where the majority ownership belongs to the municipality and where (pursuant to the Law No. 90/2012 - Business Corporations Act) the raised revenue can only be used for the renewal and/or extension of the water infrastructure and cannot be disbursed in the form of dividends, or to “separate model” contracts with the participation, of dominant, of private capital.
2.2 This Part 2 of this note addresses the situation where the Czech authorities seek ERDF/Cohesion Fund financing from the 2014-2020 allocation for renewal/extension of water  infrastructures and where these infrastructures upon their completion will be managed and operated by operating companies (public or private, or mixed capital entities) with long-term or indefinite period of time contracts which entered into force prior to the decision approving the operational programme 'Environment' 2014-2020. This is based upon the assumption that the financed renewal/extension will not create new additional or separable service and for which a new public tender for a new operator would not be required. The situations where the construction of infrastructure calls for a newly tendered operational contract will be governed by Part 1 of this note.
2.3 The Commission services have thus agreed with the Czech authorities that in relation to all the existing operational contracts belonging to the category of “separate model” contracts (see A.1. of the Agreement), no Community financial assistance will be granted for the renewal/extension of water infrastructures which are the subject of these existing operational contracts unless such contracts:
(i) have been adapted to include adequate provisions on performance criteria, monitoring and sanctions, in line with the rules and principles laid out and underpinning EU law and International Best Practices; and
(ii) contain a tariff formula that will promote the quality of the service provided to consumers while ensuring the long-term sustainability of the infrastructure and taking into account the contractual obligations and reasonable economic interests of the operators (considering the content of the point A.1.1.b of the Agreement).
These improvements of the existing operational contracts will have to be effective before a decision to fund the corresponding renewal/extension of water infrastructures is taken under Regulation (EU) No 1303/2013.
However, it shall be recalled that substantial modifications of contracts may require the launch of a new tender. Modifications of existing contracts without a new call for tender may only be acceptable if they are not discriminatory to any other potential service providers.
2.4 In addition to the two conditions in article 2.3 above, the Commission services have further agreed with the Czech authorities that for the existing operational contracts belonging to the category of “separate model” contracts with the dominancy of private capital (see A.1.1. of the Agreement)
(i) Infrastructure projects with existing operating contracts expiring by the end of 2015 or projects with the operational contract closed in accordance with the Annex No. 7 of the OPE 2007–2013 can be financed out of Operational Programme Environment (hereinafter "OP Environment"), provided that upon expiration of the existing contracts new operators will be selected based on conditions in Part 1 of this note. Evidence to support the implementation of this commitment shall be set out in the Final report mentioned under Article 50 of Regulation (EU) No 1303/2013;
(ii) Projects with existing operating contracts expiring after 2022 cannot be financed out of OP Environment, unless their duration is shortened;
(iii) Projects with existing operating contracts expiring between 2015 and 2022 can be financed if their duration is shortened to 2015 as set out in point 2.4 (i). Where the duration of these contracts is not shortened to 2015, on an exceptional basis the EC budget, can finance the related projects under the following commitment of the Czech authorities:
 for projects with existing operational contracts expiring by the end of 2020, the Czech authorities will declare expenditure only for amounts not exceeding 60% (sixty percent) of the maximum eligible expenditure[footnoteRef:4], and [4:  In case that different principles for establishment of the maximum amount of funding would be used in the programming period 2014–2020, than in 2007–2013 (financial gap), the amount of the funding for these contracts will be adjusted analogically..] 

 for projects with existing contracts expiring in 2021 or 2022, the Czech authorities will declare expenditure only for amounts not exceeding [30%] (thirty percent) of the maximum eligible expenditure[footnoteRef:5]. [5:  Idem footnote 4.] 

2.5 Situations may arise where the conditions of operation on the basis of which a contribution from the Funds has been granted to a water infrastructure change during the implementation (i.e. privatisation, sale of assets of operating companies to third parties, be they public or private or mixed capital etc…). In such cases, the Managing authorities will have to be informed and assess, on a case by case basis, whether these changes have created new revenue to be deducted from the eligible expenditure of the investment costs of the water infrastructure, pursuant to article 61 of Regulation (EU) n° 1303/2013. They will also have to ensure that the guidance set out above apply in the same way to the new context of operation. 
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